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ABOUT CH

Established in September 2005, the Centre for Human Rights
andLegalPluralism(CHRLP)wasformedtoprovidestudents, professors
and the larger community with a locus of intellectual and physical
resources for engaging critically with the ways in which law affects
some of the most compelling social problems of our modern era, most
notably human rights issues. Since then, the Centre has distinguished
itself by its innovative legal and interdisciplinary approach, and its
diverse and vibrant community of scholars, students and practitioners
working at the intersection of human rights and legal pluralism.

CHRLP is afocal point for innovative legal and interdisciplinary
research, dialogue and outreach on issues of human rights and
legal pluralism. The Centre’s mission is to provide students,
professors and the wider community with a locus of intellectual and
physical resources for engaging critically with how law impacts
upon some of the compelling social problems of our modern era.

A key objective of the Centre is to deepen transdisciplinary
collaboration on the complex social, ethical, political and
philosophical dimensions of human rights. The current Centre
initiative builds upon the human rights legacy and enormous scholarly
engagement found in the Universal Declartion of Human Rights.
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ABSTRACT

This paper will examine black economic empowerment
strategies employed by the South African and Namibian
government, in their Post-Apartheid nation states. It will focus
on examining the black economic empowerment private sector
strategies used in order to restructure the racial composition of
domestic economies. This paper will be divided into the three
areas of (1) the history of both nations, exploring specifcally
economic oppression and land dispossession (2) examine the
Black Economic Empowerment (BEE) strategy in South Africa and
New Equitable Economic Empowerment Framework (NEEEF) in
Namibia, as they both operate within colonial and Apartheid
legacies and (3) expose how this paradigm of market driven
economic empowerment policies are wholly inadequate in
reaching desired ends, and instead diverts responsibility from
government failures; this section will explore the alternative
constructions of (i) the Chinese model of legal and economic
reform (ii) transformational constitutionalism and (iii) transitional
justice. This paper will fnally refect upon dignity, duty, and
socioeconomic rights in the discourse on justice, and will
attempt to propose recommendations to the current struggle in
the Namibian context in the attached policy paper, where the
vision of NEEEF in altering the racial economic landscape post
colonization and post-Apartheid proved harder to achieve when
moving from theoretical frameworks to actual implementation.
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Introduction

Land, power and resources were wholly reconfigured






towns of the country were divided into segregated residential and
business areas as thousands of Coloureds, Blacks, and Indians
were removed from white occupation classified areas.® The
government created “homelands’ for people of color, where they
were required to live on these reserves under hereditary chiefs,
making it illegal for blacks to be in a town without a job in a white
home or business.? From the 1960s to 1980s, there was the brutal
removal of 3.5 million blacks who were taken from towns and
white rural areas (their ancestral lands) and dumped onto
reserves.’ The education system was reformed to create state run
black schools specializing in semiskilled labour, and there was a
prohibition on black students attending university without special
permission.® Indians, colored and especially blacks suffered from



Africa attempted to incorporate the territory despite this being
resisted by the United Nations; 1966 began an armed struggle
by the current political party in power in Namibia — South West
African People’s Organization (SWAPQO) — and in order to force
integration into the South African state, a system of Apartheid was
implemented, creating a system of native authorities based on
ethnicity."'

In 1988, an agreement was reached under pressure from
the USA and USSR for the withdrawal of Cuban troops from
Angola, and the withdrawal of South Africa from Namibia.'? As
a result, the Constitution of the Republic of Namibia is not an Act
of Parliament, but rather a peace treaty created under pressure,
which has not been amended since.

Yet, during the making of the Constitution of the Republic
of Namibia, the government in Article 23 (2) created provisions
that recognize the history of the country and mandates Parliament
to enact legislation providing directly or indirectly for the
advancement of persons within Namibia:

“for those who have been socially, economically and
educationally disadvantaged by past discriminatory laws
or practices; to implement policies and programmes aimed
at redressing social, economic or educational imbalances
in the Namibian society arising out of discriminatory laws
or practices; and to enact legislation to enable women to
participate fully in all spheres of Namibian society.”'?

After a century of German occupation and then South
African settler colonialism and Apartheid, the government of
Namibia held these historical forces as responsible for gross
inequalities that still characterize the current post-colonial social
disparities.” Yet, the constitution when it was created, froze assets
and property as they stood prior to
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The Creation of Black Economic Empowerment
Strategies

In 2003, in response to rising frustration and outcry at the
mounting inequality in the country, South Africa released its Broad
Based Black Economic Empowerment Act (BBBEE), in tandem with
South Africa’s Economic Transformation: A Strategy for Broad-
Based Black Economic Empowerment, which was to provide the
framework to enact core mandates as expressed in the act. The
legislation recognizes that Apartheid systematically and
purposefully restricted the participation of the majority of South
Africans in the economy, resulting an economic structure today,
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access to the economy by black persons, thereby ensuring that
black communities were underdeveloped and the main suppliers
of cheap labour. Redress is at the core of BBBEE, stating that:
“Government has, over the past nine years, set about redressing
this legacy of disempowerment and fundamentally transforming

the country’s political, social and economic landscape”.?

Unlike the Namibian framework which shies away from
any targeted definition or usage of the word Black, the South
African strategy specifies that BEE is for Black persons, which is a
generic term that refers to indigenous Africans, Coloreds and
Indians in South Africa.?’

In order to achieve its objectives, the regulatory means
used by the government is the ‘balanced scorecard’ to measure
progress made by enterprises and sectors in achieving BEE. The
scorecard, issued as a Code of Good Practice, will measure the
three core elements of BEE of: (1) Direct empowerment through
ownership and control of enterprises and assets; (2) Human
resource development and employment equity; and (3) Indirect
empowerment through preferential procurement and enterprise
development.”? The government will apply BEE criteria when
conducting economic activity, granting concessions to private
enterprises operating on behalf of the estate, selling an asset or
state owned enterprise, entering into a public-private partnership,
and most importantly, choosing which enterprises are selected to
procure with the government. Finally, an advisory committee of
composed of 4 cabinet ministers and 15 members appointed by
the President will be established to advise on the implementation
of the BEEE strategy. The executive Presidential appointment of
evaluation committees for BEE will later become important when
analyzing the potential for bribery and corruption within these
strategies.

Similarly, the preliminary wording included in the draft bill
states that equitable as defined in the strategy is an action of fair

20 Supra note 18 at 2.3.1.
2pid at 3.1.1.

22 |bid at 3.5.3.

2 libid at 3.5.4.

- 12 —



(2020) 8:1 McGiLL HUMAN RIGHTS INTERNSHIPS WORKING PAPER SERIES



Responsibilities; and  (6) Value Addition, Technology and
Innovation. For example, under “ownership”, NEEEF requires that
25% of new enterprises must allow 25% shareholding to PDPs,
which then translates into a score of “10”. A cumulative score is
thus obtained across all 6 pillars, which is then reviewed by an
Advisory Committee for NEEEF. A separate verification and
accreditation agency (which, | advise against in the policy
recommendations paper, for potential introduction of corruption)
is credited to
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of their property rights, as they stood at the time of apartheid.?®
There are also high inter-linkages between the black capitalist
class and the ruling political party in power, the ANC, which also
creates the opportunity for the emergence of a corrupt system of
governance that is also nepotistic in nature.”

What is important to highlight additionally is the overall
treatment of BEE as a separate, privatized entity, relegated to the
private realm for implementation and controllership. There is a
disconnect between BEE and domestic economic policy in South
Africa, and the failure of the ANC government to deal with
structures that exist, instead treating BEE as a separate, technical
entity to be governed by the principles of corporate social
responsibility and auditing.?® This reframing has immense
consequences on the impact: (1) it moves the debate from the
political realm of redistribution to one of technical corporate
management, (2) it shifts responsibility for change from elected
government officials to a generic system from the financial sector,
(3) in creating a complex system, it legitimizes outsourcing of the
management from government to the private sector and (4) it
promotes the idea that redistribution is possible in a neoliberal
economic policy setting, which excludes more radical options of
redistribution.®'

—15—



Africa, whereby black economic empowerment: “has created a
reality in which the benefits of the legislation's implementation
appear to accrue largely to the well connected, politically
favoured elites and their associates”.*®* As a result, instead of
having a broad based effect and allowing many poor individuals
to own small shares in companies as anticipated, instead, few
Black elite own a large if not all of the portion allocated for ‘black’
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Economic Empowerment Amendment Act 2013 detailed the
practice of fronting and included fines, penalties and offences,
including imprisonment up to 10 years. This case allowed the
Constitutional Court to pronounce BEE as a constitutionally
required governmental response to the economic exclusion and
exploitation of black people; the Court's ruling in the Viking
Pony case effectively “imposes an obligation on an organ of state
that has received a complaint about alleged fronting to properly

investigate the complaint and to act accordingly”.*

The sheer amount of wealth across racial lines that is
present in Namibia, and still being held while the illusion of
redistribution is being pushed, reminds of Solomon’s piece, and
the marking words that “poverty is not just a condition, but a
relationship”*'. Poverty in Namibia, or South Africa for that
matter, is not simply an occurrence, or a situation where wealth
will eventually trickle down, but a policy, practical and legal
project not to redistribute wealth, publicly finance societal
necessities and repatriate stolen land.
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Other Paradigms
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40 percent of per capital rural income.” Importantly, TVE
production has relied on China’s endowments of cheap labour
and specialized in labor intensive products, such as textiles,
clothing, food processing, and toys.*?
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THE ILLUSION OF REDRESS AND REDISTRIBUTION:
SOUTH AFRICA, NAMIBIA AND BLACK ECONOMIC EMPOWERMENT
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or the prosecution of leaders who committed gross atrocities was
not a part of the transitional state’s actions. In this section, | will
argue that fundamentally, the restitution of socioeconomic rights
is fundamentally a part of transitional justice, despite these rights
being largely ignored from the discourse and instead relegated to
the ‘separate’ realm of development- though it is fundamentally
connected to justice, and justice in transitional nation states.
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In the case of South Africa and Namibia, BEE and NEEEF
provide the illusion of redress and redistribution while failing in
practice to fundamentally address the root of Black Namibian
disempowerment in the first place. From German colonization to
Apartheid, in addition to racial discrimination and oppression,
there was economic oppression. Present day, inequality is not
exclusively racial, as there have been many Black elites who have
profited from Apartheid, and the freezing of property and assets
when the constitution was drafted in 1990. There needs to be a
deeper probing into the economic oppression that Black
Namibians face in the country, starting from pre, during and post-
Apartheid period, which will yield answers that also point to the
mass dispossession of land and property which still has not been
repatriated to the rightful owners, as well as the loss of education
and a skilled workforce due to significantly lower publicly funded
Black schools, leaving a majority of Black Namibians relegated to
the low skilled labour sector. Finally, after addressing the root
causes of conflict and economic disempowerment leading to
present day, there needs to be a holistic expansive undertaking
of justice, be it transitional or simply, justice that encompasses
socioeconomic rights and the deprivation thereof following
tyrannical colonial and Apartheid rule, corruption, and land
dispossession. Only then can Namibia move forward to begin to
build a nation based on dignity, redress and justice.

In this way, an expansive socioeconomic paradigm of
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What does this mean in practice? After a careful economic
analysis of both nation states, just as McCrudden states, the use
of ‘dignity’ does not provide universalistic principles nor a basis
for judicial decision-making in the context of human rights, and
there exists little common understanding of what dignity
substantively requires, with significant variance from jurisdiction to
jurisdiction. ® Instead, dignity as we have seen in the black
economic empowerment frameworks, appears to be open to
judicial manipulation, and selective manipulation at that- with a
strategic emphasis on dignity as it applies to civil and political
rights.

All the while, economic rights are wholly ignored. Land
dispossession is wholly ignored. There has been silence in these
economic empowerment frameworks, on these subjects. Dignity
appears to be vague enough to be present on paper, in
constitutional provisions, and even in the visionary preamble of
the black economic empowerment strategies themselves, and yet
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language of duty emphasizes that it is not merely a
“socioeconomic right” that is to be fought for, it is the duty of the
state to provide the conditions and material resources for a people
to not live in poverty.

Yet domestically in North America, just as globally in
countries like South Africa and Namibia, it is widely believed that
poor people are responsible for their poverty through personal
failings of character, morality, their ways of thinking leading to
flawed behavior, resulting in unemployment, impoverishment and
government expense.”® In the rhetoric of American individualism
that Lee posits, we can see how it has spread to other nation
states. | witnessed this occurrence, where poverty as articulated
by locals in Namibia is perceived as an individualized
consequence of a person’s laziness and life choices. We think then
to Sen, and his capabilities approach, where although we have
certain constructions of agency and autonomy, we must critically
reflect on the distinction between the opportunity and the
capability, and see who has the ¢
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In his theory of justice, Sen builds off of his capabilities
approach to underscore the importance of how individuals
experience justice and injustice, and to shift to this paradigm
instead of focusing on institutions or a theoretical construction of
a just society.”” Prior to arriving in Windhoek, | had no
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